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INTRODUCTION

The Marine Navigation (No.2) Bill (“the Bill") receed
Royal Assent on the 35April 2013 becoming the Marine
Navigation Act 2013 (“the Act”) and is expected dcome
into force over the next few months. The Act amends
hauoo
authorities, general lighthouse authorities and rtteaning

existing legislation in relation to pilotage,

of ships, as well as extending the powers of polite.

This article provides a brief overview of the maiovisions
of the Act but seeks to concentrate on new powengto

harbour authorities to issue ‘Harbour Directions’.

OVERVIEW OF THE ACT

The Act has been described bsoad in content but specific

in naturethat seeks to invigorate, liberate and innovate to
the benefit of the maritime industryBupporters of the Act
see it as a mechanism to enhance safety wherears atie
concerned that it may reduce safety and provided a
mechanism for unelected harbour authorities toteraaw

criminal offences. A brief summary is provided hvelo

Pilotage Exemption Certificates

The requirement to have a maritime pilot on boarassel
to enter or traverse some harbours creates an apetse
to shipping companies. In some instances, wherasiemor
first mate has a detailed knowledge of a partichkbour
and meets the requirements set by that harbouoityth
that person is eligible for a Pilotage Exemptiontifieate
(“PEC") under s.8 of the Pilotage Act 1987. Sectoof the
Act amends the Pilotage Act 1987 and extends diigilbo
hold a PEC to any ‘deck officer'.

The objective of the Act here is to create grefiexibility
by allowing harbour authorities to grant PECs tioeotdeck
officers if they can prove themselves to be commete
Concerns that broadening the categories of perdagible

to hold PECs may compromise safety was illustrated
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comments from the UK Harbour Masters’ Associatidmow
wrote in a letter to the House of Commons tHdt:is

essential that the role of the pilot is, in theeimsts of
marine safety, restricted to only the most expeeen
navigation officers signed on the vessel's artiabesother

official documents”.

Despite these and other concerns, section 2 waseshan-
amended on the basis that a competent harbour rayttso
restricted by section 8 of the Pilotage Act to oidyue a
PEC when they are certain that the applicant’s ,skill
experience and local knowledge are sufficient fon to be
able to pilot the ship. A PEC is specific to a pmarfar
waterwayand a specified nhamed vessel or vessels. Although
the qualifications required to obtain a PEC arelsethe
harbour authority it is envisaged that a PEC shdugd
restricted to deck officers that are regularly &bkvith the

navigation of the ship and who can demonstrate this

Section 4 of the Act (which amends the Pilotage 2@87
by substituting a new section 15(3)) makes it darafe for
the master of a ship not to give a pilotage nattfan before
the ship is navigated in an area for which a pgetdirection

is in force.

Harbour Directions

Section 5 of the Act provides a new power to alligeated
harbour authorities to give ‘harbour directions’ $bips
within, entering or leaving their harbour. This ti&e has
been the most controversial part of the Act and lbeen
viewed by many as providing an unlimited power tooa-
democratically elected authority to impose byel#we may
restrict important freedoms including the rightrtavigate.
Section 5 and ‘harbour directions’ generally aresidered

in greater detail below.



Port Constables

This section extends the geographic jurisdictiarpiarts
police forces in England and Wales beyond the bagndf
the port.

General Lighthouse Authorities

These sections authorise General Lighthouse Adib®ri
(“GLAS") to enter into agreements for others to ubke
authorities’ assets and allow them to provide ctiasay
and other services.

Manning Requirements for Ships & Marking
Wrecks

Section 10 of the Act amends section 47 of the kient
Shipping Act 1995 relating to manning requiremeats
ships and allows regulations made under sectionto47
specify conditions by reference to documents pegbdry

other people.

Section 11 of the Act amends section 252 of thechsnt
Shipping 1995 under which harbour authorities haoeer
to mark wrecks which are or are likely to becom#aager
to navigation. Under this section the marking oéeks can
either be by physical devices (such as buoys btdjgor by
broadcasting relevant information e.g. to show vaahé

information on electronic charts and devices.

HARBOUR DIRECTIONS
The Regime Prior to the Act

Harbours in England, some more than others, haenge
of powers to set regulations, give directions aate bye-
laws. These powers allow harbour authorities to enak
regulations covering a wide range of subjects tihatr alia,
include: the movement of vessels within the harpour
navigational rules, licences, speed limits, alcoftol Prior

to the Act there were three main types of powers:

1. Special Directions;
2. General Directions; and

3. Byelaws.

Special Directions

Section 52 of the Harbours, Docks and Piers Cladss
1847, usually incorporated into a harbour’s locatding
legislation, allows a harbour master (or persongiesed by
the harbour master) to give specific vessels iotitas for
specific movements, these are known as ‘Special
Directions’. Failure to comply is an offence unlete
master, whose vessel is the subject of the dimegtio
reasonably believes that he would endanger theehvéss
complying. Special Directions are not, however, egalty

applicable or permanent regulations.

General Directions

Some harbour authorities have powers of Generadim;
however, this is more the exception than the riileese
powers allow a harbour authority to lay down geheral
long term rules relating to the movement of shgrsd(other
related matters) by a simpler and more flexiblehoétthan
making byelaws. In most cases, powers of Generacbon
have been introduced via an amendment to the local
enabling legislation (i.e. the Act of Parliamenttisgy up a
particular harbour authority) by way of a HarbouvRm®n
Order. The Revision Order will include the procedioe
making General Directions. This procedure may inech
consultation process with an advisory body suchthes
Chamber of Shipping and/or the Royal Yachting
Association as well as the users or categoriesefsuof the

harbour.

Byelaws
A harbour’s power to make harbour byelaws will lbé ut

in the local enabling legislation. The code to gqudctice
on port marine operations states that byelaws shoel
reviewed regularly to ensure that they remainditgurpose,
however, due to the lengthy and relatively expengirocess
for revising byelaws, many harbours’ byelaws haotlreen

updated with many dating back to the 1970’s.

Subject to any available defence, failure to compith a
Special or General Direction and/or a Byelaw isoffience

punishable, usually, by way of a fine.



The Regime under the Act

Section 5 of the Act inserts new sections 40A -nf® ithe
Harbours Act 1964 permitting all designated harbour
authorities to give directions (“Harbour Directifnsn
respect of ships within their harbour and enteond¢gaving
the harbour. These directions:

(@) may relate to the movement of ships, the mooring
or unmooring of ships, equipment (including their
nature and use) or the manning of ships;

(b) may apply generally or only in relation to

specified circumstances, areas, periods or
descriptions of ships;
(c) may be different for different circumstances,

periods, areas, or descriptions of ships.

A master of a ship must ensure that Harbour Divestiare
complied with and any breach, without reasonabteisg, is
an offence and may incur a penalty not exceedingl ¥ on

the standard scale (currently £2,500).

The effect, therefore, of section 5 of the Actdgtovide all
designated harbour authorities with the power t&eriang
term and generally applicable rules that govercatigories
of ships within and entering or leaving the harbawmea

including recreational users of the harbour.

However, before giving Harbour Directions the hanbo

authority must:

(@) consult such representatives of users of the
harbour as the authority think appropriate;

(b) make such arrangements as they think appropriate
for publicising a proposed harbour direction for at
least 28 days before it is given;

(c) make Harbour Directions available for inspection
and supply a copy to anyone who requests it;

(d) as soon as is reasonably practicable after giving
the direction, publish a notice in a newspaper
specialising in shipping news stating that the
direction has been given and giving details for the
inspection and supply of copies of Harbour

Directions.

What has changed?

At first glance these appear to be similar to tbevgrs of
General Direction secured by some harbour autkeritia
Why then has the
introduction of Harbour Directions caused concersdctors

Revision Orders and Byelaws.

of the maritime community including the RYA?

One of the main reasons for unease was that itfeliathat
the new provisions conferred substantial law-makiogrers
without any supervisory safeguards or democratiecks
and balances. It was, and is, feared that Harbagcfions
may be exercised indiscriminately, without reasémahuse
or without paying attention to any objections thaght lead
to burdensome restrictions being imposed on nawigatnd

the use of recreational craft.

Prior to the Act, very few harbour authorities hsstured
powers of General Direction (mainly due to the kaygand
expensive procedure of obtaining a Harbour Revi€iaiter)

and those that had were subject to a more stringent
consultation procedure than is provided for untlerAct. A
revision to harbour byelaws requires a lengthy otiagon
process and approval from the Secretary of Stateetthe

Act, as things now stand, it is far easier (ang Egensive)

for all designated harbour authorities to lay-down
regulations in the form of Harbour Directions witliahe

same level of scrutiny.

Harbour Directions & Byelaws

The question then arises: what is the differencevédsen
Harbour Directions and byelaws? An authority’s powe
make byelaws derives from the incorporation ofisec83
of the Harbours, Docks & Piers Clauses Act 1847 th®
local enabling legislation. Section 83 sets outish of
purposes for which byelaws can be made and geperall
byelaws have a much wider scope than Harbour Direst
under the Act. For example, byelaws can be madehfer
purpose of regulating the duties and conduct opaikons
employed in the harbour and the opening hours tfsgand
entrances to the harbour. These are matters whaidw
appear to fall outside the scope of Harbour Dicei

(defined above).



Difficulties under the Act

One difficulty that may arise is if there is a darifbetween
a Harbour Direction and a byelaw. It is likely thamy
Harbour Directions intended to update byelaws hdle to
expressly provide that they are to replace thevagsie
provisions of the byelaws but in the cases wheiithnot

clear which regulation should prevail?

In relation to enforcement of Harbour Directionsjs an
offence where a master of a ship fails to ensureptiance
with Harbour Directions. A ‘master’ is defined irhet
inserted section 40D(3) to the Harbours Act 1964"ias
relation to a ship,...the person who has commancharge
of the ship for the time beindeémphasis added relation
to recreational craft, it will be necessary for tharbour
authority to determine whether this is the helre, dkwvner of
the boat or the most experienced/qualified persohaard.
For example the following scenario may arise: atboa-
owned in equal shares by an equally qualified and
experienced husband and wife, breaches a harbmatidn
whilst the wife was at the helm with control oveetboat
and the husband was standing on the deck tyingefend
shouting commands, directions or giving advice. Hut
clearly envisages that one person will be resptmsibd in
the scenario described problems may arise in ifyamdi the
‘master’. It is suggested that any incident whekgeach of

a Harbour Direction may be in issue, steps arentatean

early stage to identify the master of the vessel.

COMMENT

For many harbours the process of revising byelaws o
securing powers of General Direction by way of alidar
Revision Order is lengthy, difficult and expensivas a
result, many harbourmasters will welcome the additf
Harbour Directions to their regulatory powers. Hoemr the
procedure for drafting and implementing Harbourebfions
is likely to be altered by a proposed ‘Code of Comdurc
Harbour Directions’ (“the Code”) being developed tine
RYA together with the British Ports Association, thi&

Major Ports Group and the UK Chamber of Shippinge Th
Code is likely to provide a means of challengingposed
Harbour Directions through a local Port User Group
(PUG). If no resolution can be found, organisatisash as
the RYA or the Chamber of Shipping will be able téere
the disputed directions to an independent thirtéypar

Although not compulsory, the RYA has indicated tha
government will expect all harbour authorities tiopt the
Code, a draft of which is yet to be published. likely that
the Code will add a further layer of complexity toet
implementation process of Harbour Directions and
potentially provide a platform for lengthy challesy
detracting from the original purpose of the Act;pimvide
harbours with wider and less restricted powersgtikation.
On the other hand, the risk of having to engage d@ispute
process will encourage harbour authorities to cauy a
more thorough consultation process in the firstanse and
engage with the PUG to achieve their aim in a pridpeate

manner.

Ultimately the ability to give Harbour Directionsilinbe a
useful tool for harbour authorities working in arftea
changing environment. The effect on the recreationa
harbour user will remain to be seen but harbouasiishbe
careful about implementing reactionary measuresr (fo
example, making the use of kill cords mandatorjofeing
the Padstow harbour R.I.B incident) until all theoimhation
is to hand and the arguments for and against acpkant

measure can be scrutinised carefully.
This article is intended only to give general guicka and you
should always consult a lawyer with any particyanblem

you may have.

Ben Macfarlane & Cas a small maritime and insurance law

practice with over the 25 years' experience. Wevigi® an
efficient, effective and value for money service &l of your
maritime and insurance law matters with a particidaus on
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